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Rawls’s Relational Conception of Human Rights

Luise Katharina Müller

3.1 INTRODUCTION

The philosophical discussion between proponents of political conceptions of
human rights and proponents of moral conceptions of human rights is far from
over. On the “political” side, authors such as James Nickel (2007), Charles
Beitz (2009), and Joseph Raz (2010) emphasize the function of human rights in
international law and discourse. On the “orthodox” or “moral” side, authors
like James Griffin (2008) and John Tasioulas (2012) point out that human
rights are ultimately derived from moral rights and bear no conceptual
reference to the state system.

In this chapter, I want to suggest that a fuller picture of human rights is
needed. Instead of focusing on either human rights’ role as general moral
norms or their function in international politics, an integrated theory of
human rights should speak to the “moral” side as well as to the “political”
side. Recent contributions to the debate have emphasized that the stark
contrast between these two conceptions of human rights is overstated
(Buchanan 2010 and 2013, Gilabert 2011, Liao and Etinson 2012, Ladwig
2014). In order to move the debate forward, I join those authors in proposing
to abandon this bifurcated conceptualization of human rights. Instead, I draw
an analytical distinction between what I call the internal and the external
dimension of human rights conceptions. The point of doing so is to see that
human rights theories can conceptually integrate a moral justification with
arguments about the practical applications of human rights in our political
world.

I am indebted to Anna E. Chadwick, Johan Karlsson Schaffer, and Howard Williams for their
extremely helpful comments on earlier drafts of this article. I am also grateful to the participants of
the political theory colloquium at Freie Universität Berlin for discussing a draft version of the
chapter with me.
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The grounding and the justification of human rights fall under the internal
dimension. The grounding of human rights is often described in reference to
a value or a goal – something that is good for persons to have. For the
justification, an explanation is required as to why persons have a right to the
enjoyment of that particular value, and not merely, for example, that govern-
ments should adopt the value as a loosely defined policy goal. It might be
argued that persons have a special or extraordinarily strong interest in having
this right. Or it can be argued that the value cannot be secured for all
individuals unless it is conceptualized as a right. Moreover, the justification
can involve considerations of the social and empirical existence conditions1

of human rights, so as to make the rights (more) determinate. Regarding this
internal dimension, proponents of moral conceptions offer answers: some of
them argue that human rights are grounded in a specific value, for example
personhood or autonomy; and that these rights are justified because in specific
circumstances they secure the enjoyment and exercise of that value for all
qualifying persons.

Under the external dimension of a human rights theory, we ask how and to
whom the correlating duties are distributed, and what kind of action human
rights, and their violations, give reason to. The bearers of human rights duties
may be other individuals, government officials, military, nongovernmental
political groups, international organizations, or even private for-profit compa-
nies. Human rights may give reasons to a variety of actions: they range from
omission of rights violations to the duty to build institutions, and frommilitary
intervention to the transformation of the global order. To these questions,
political conceptions offer in-depth answers: human rights are thought to bind
primarily political institutions such as states or international political bodies.
In fact, many contributors to the literature view them as the legitimacy
conditions of political bodies (Rawls 1999, Buchanan 2004, Altman and
Wellman 2009).

A defining feature of political approaches is that violations of human rights
give reason to interfere with otherwise sovereign states, be it in the form of
naming and shaming, of diplomatic or economic sanctions or even military
intervention.

For a full theory of human rights, it seems that both the internal and the
external dimension should be considered. In this chapter, I want to take a close
look at the remarks that John Rawls makes about human rights in light of these
dimensions. I argue that Rawls’s human rights conception – if you can call it
that – falls neither exclusively into the moral nor exclusively into the political

1 For examples of Griffin’s practicalities, see Griffin 2008.
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category. Instead, I show that his theory of human rights has something to offer
on both the internal and the external dimension. While this argument might
not be controversial concerning the external dimension, it is original in the
sense that it implies that Rawls’s human rights conception offers a moral
grounding and a justification for human rights. In the literature, Rawls is
usually put in the “political” camp, but my aim in this chapter is to give a fuller
picture of his theory of human rights. First, I give an overview about what
Rawls says about human rights and the roles they play in The Law of
Peoples. Second, in the ensuing sections, I will take a closer look into the
internal and external aspects of his theory, discuss several lines of criticisms,
and provide possible replies. The conclusion of the discussion is that Rawls
indeed left us a somewhat fragmentary but systematic account of human
rights. This may not only be relevant as a novel interpretation of Rawls but
may also contribute to moving the debate beyond the moral-political divide.

3.2 RAWLS ON HUMAN RIGHTS IN THE LAW OF PEOPLES

In his 1999 book The Law of Peoples (henceforth LP), John Rawls takes up the
topic of international law. His question in the part of the ideal theory is: what
principles of international law would be chosen in a hypothetical contract?
Analogously to A Theory of Justice (Rawls 1971), Rawls asks us to imagine an
“original position” in which representatives of peoples deliberate the princi-
ples that should govern their relations. What came as a surprise to many of his
colleagues is that he chose peoples, rather than individuals, as the basic units
of the original contract. Peoples comprise two categories of societies: liberal
peoples and non-liberal, “decent” peoples. He argues that both types would
agree to eight principles of international law: (1) that peoples are free and
independent and that this is respected by other peoples, (2) that they must
observe treaties and undertakings, (3) that they are equal and parties to the
agreements that bind them, (4) that they have a duty of nonintervention,
(5) that they have a right to self-defense and that this is the only reason for
instigating war, (6) that they honor human rights, (7) that they must observe
rules in war, and (8) that they have a duty to assist others peoples living under
unfavorable conditions (Rawls 1999: 37). Peoples who respect these principles,
that respect certain human rights, and that have a meaningful system of
participation in domestic political affairs belong to the category of well-
ordered peoples and thereby gain immunity from external (forceful)
intervention.

The reception of his theory of international law was not too enthusiastic:
many colleagues have rejected his theory as overly conservative and
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antiquated (Buchanan 2000, Caney 2002). A central point of criticism has
been Rawls’s discussion of human rights (Moellendorf 1996, Teson 1998).
Rawls dismisses many of the human rights that are included in the Universal
Declaration as “liberal aspirations” and not belonging to the category of
“human rights proper.” He rejects the view that the category of human rights
should comprise roughly the same rights that persons have in a “reasonable
constitutional democratic regime” (Rawls 1999: 78ff). On Rawls’s view,
human rights set a standard of legitimacy for domestic political and social
institutions. They are necessary, albeit not sufficient conditions of a state’s
legitimacy. They are universal and compellingly binding for all societies,
irrespective of whether they are supported locally or not (Rawls 1999: 80).
These considerations result in a rather short list of “real” human rights which
many find unpersuasive. For example, rights to freedom of expression and
rights to democratic participation are not part of human rights proper. Rights
against discrimination, for example on the basis of gender or religion, are
minimal (Beitz 2009: 97). Although I won’t do justice to all the objections that
have been raised in the literature, I review some of them in the next section.

3.3 THE INTERNAL DIMENSION OF HUMAN RIGHTS:
UNIVERSALITY AND SOCIAL COOPERATION

One line of criticism claims that the reason for including only the most basic
rights into the list of “human rights proper” is because Rawls wanted to
accommodate non-liberal peoples. In order to come to an agreement about
human rights with them, the list of human rights had to be severely cut. This
seems like a political agreement rather than a morally justified list, and it is
therefore unclear whether human rights can have the normative force that
Rawls seems to want them to have. For example, James Nickel describes the
justificatory process for human rights as “analogous to the one for principles of
justice at the national level that Rawls described in A Theory of Justice”
(Nickel 2014: 2.3). He portrays the original position with the free and equal
representatives of peoples that reasonably and rationally choose principles that
guide the global order. Included in these principles is a “modest” list of human
rights that, according to Nickel, Rawls chose for the reason that he did not
want his list to be parochial and “that countries around the world would find
attractive” (Nickel 2014: 2.3). Nickel seems to be saying that the list of human
rights Rawls presents is the product of the second original position, a list the
representatives of liberal and decent hierarchical peoples could agree to
during their deliberations. In order for decent societies to be able to agree to
the principles of the LP, so Nickel argues, the list of human rights had to be
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rather shorter than longer, otherwise they would not have accepted it (Nickel
2007: 99; see also Caney 2002: 96). According to this view, human rights are
the result of a hypothetical agreement and have no independent moral
grounding. If this is the case, it raises the charge of relativism: truncating the
list of human rights in order to accommodate more states has at best
a pragmatic taste; at worst, it gives in to the demands of those who oppress
their citizens. Surely, the normative validity of human rights norms cannot be
dependent on what people happen to agree on.2

In the interpretation I defend in this chapter, human rights are justified
independently from any agreement made between peoples (Reidy 2006: 178).
First, consider the construction of Rawls’s argument: the criteria peoples must
fulfill in order to be a member of the society of peoples are prior to the
agreement that leads to the LP. Only those peoples who qualify in the first
place by fulfilling the criteria of “decency” – one of which is respect for human
rights – would endorse the proposed eight principles of international law
(Rawls 1999: 61, 65, 68f). Additionally, only if we understand human rights
as prior to the hypothetical agreement, the distinction between liberal and
decent peoples on the one side and outlaw states on the other makes sense.
While liberal and decent peoples are allowed to be parties to the hypothetical
contract, outlaw states, benevolent absolutisms and burdened societies are not.
If the content of human rights was an agreement between societies, excluding
some societies in the first place from the deliberations in the original position
is incoherent. The fact that Rawls includes respect for human rights again in
the eight principles arguably lends itself to the misunderstanding that they are
derived from the deliberations. But peoples add them to the contract because
they respect human rights independently in the first place. Justifying the
authority of human rights by appealing to the agreement would be a circular
argument, since respect for human rights is part of the definition of the parties
in the deliberations (Beitz 2009: 98). In light of these considerations – as well
as how the argument is constructed – we should not confuse the justification of
human rights with their place in international law.

But if human rights are in fact independent of the people’s agreement to
them, what is their normative ground? Rawls is explicit that they are not based
on any kind of “theological, philosophical, or moral conception of the nature
of the human person” (Rawls 1999: 81). Human rights are a proper subset of

2 Some authors, like Martha Nussbaum and Charles Taylor, actually have defended a version of
this view when they say that human rights are the result of an overlapping consensus. Note that
although the concept of an overlapping consensus stems from Rawls, he does not defend such
a view (Beitz 2009: 76).
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rights of persons in liberal democratic regimes as well as the proper subset of
rights of persons in non-liberal decent societies. Both peoples – liberal and
decent non-liberal – do not tolerate outlaw states, which are defined as not
respecting human rights (Rawls 1999: 81). This is because human rights are
“universal rights” that have “a political (moral) effect whether or not they are
supported locally” (Rawls 1999: 80). They express binding norms for all
societies (ibid.). At another point in the book, Rawls argues that within his
approach human rights cannot be rejected as liberal, parochial, or special to
the western tradition (Rawls 1999: 65). But if human rights are derived neither
from a particular conception of human nature nor from the agreement of
the parties in the deliberations, where do they come from? In an early
article, Charles Beitz argues that this is exactly the problem: apart from
describing their function(s), Rawls does not provide an independent justifica-
tion of human rights. By not giving reasons why there are human rights in
the first place, so Beitz argues, Rawls’s claims remain unpersuasive (Beitz
2000: 685 f ).3

Instead of an independent justification for human rights, Beitz under-
stands Rawls’s human rights approach as being justified by considerations of
international stability. The reason why all societies should respect human
rights is that human rights violating regimes are dangerous to other societies
(Beitz 2000: 685). Indeed, Rawls speaks of an “attitude” that liberal and
decent states have when they do not tolerate “outlaw” (human rights violat-
ing) states, and that all peoples are safer and more secure when outlaw states
stop violating human rights (Rawls 1999: 81). Beitz describes Rawls’s position
as follows:

In Rawls’s view, the practical import of the claim that there is a human right
to something – say, to personal liberty – is that intervention by outsiders, by
admonition, diplomatic pressure, economic sanctions, and possibly by force,
might be justified when a government persistently violates the right. An
account of the justification of human rights should therefore explain why
a violation would warrant intervention to bring about reform. In contrast to
the conventional view, and perhaps surprisingly, Rawls does not hold that
reform intervention would be justified by the good that would be done for
those whose rights are in jeopardy. Instead he argues that intervention would
be justified by considerations of international stability . . . .

(Beitz 2000: 685)

3 In his later book on human rights (Beitz 2009) this particular criticism is not central to Beitz’s
discussion of Rawls’s position.

3. Rawls’s Relational Conception of Human Rights 63



C:/ITOOLS/WMS/CUP-NEW/10225348/WORKINGFOLDER/MALIK/9781107153974C03.3D 64 [58–76] 22.4.2017 12:30PM

But this seems strange to Beitz:
(. . .) whatever might be said about intervention, it is clear that the strategic

interest in international stability does not bear on the moral status of human
rights. For example, the reason why people have human rights not to be
tortured does not seem to be that regimes that torture are dangerous to other
regimes: although the latter fact (if it is a fact) might justify intervention, it
does not imply anything about the moral situation of the tortured.

On the view I defend in this chapter, considerations of stability are not the
decisive reasons why liberal and decent societies do not tolerate human rights
violations. Here, the distinction between the grounding of human rights and
the actions they give reason to is helpful. Considerations of stability do play
a role in reasoning about what kind of action human rights violations trigger.
After all, if a state cannot uphold a system of social cooperation internally, it is
reasonable to question their governments’ capacity to respect a system of
cooperation internationally. But we should not confuse considerations of
what peoples should do about human rights violations with the grounding
and justification of human rights. Beitz’s claim implies that if the human
rights violations would happen strictly inside one state and there were no, for
example, refugee movements into neighboring states, then, in Rawls’s theory,
liberal and decent states have no reason for intervention, since other states
would not be affected and could therefore not be safer or securer without the
human right violating states.

But this precisely is not Rawls’s view. He argues that although the exact way
in which well-ordered peoples pressure outlaw regimes into changing their
aggressive and human-rights-abusing ways will always be a question of poli-
tical judgment and the intervention’s likely consequences from case to case,
there is still a prima facie case for intervention in cases where the outlaw state
is not aggressive toward other states but “only” violates the human rights of the
people within their controlled territory (Rawls 1999: 93, fn 6).4 Industrially
developed societies that seek to trade and cooperate with liberal or decent
peoples have no reason to complain against an intervention even when they
are not a danger to other peoples. Rawls believes that a society that, for
example, holds slaves “must be made to realise that without honoring
human rights, their participation in a system of social cooperation is simply
impossible, and that such a system would be to their benefit. A system driven
by slavery and the threat of human sacrifice [he uses the imaginary example of

4 Rawls also argues that at least theoretically there are some cases – cases of societies that have
been living isolated with little or no contact to other societies, let alone the state system – where
we have no way to influence them (Rawls 1999: 93, fn 6).
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a contemporary Aztec society that holds slaves and keeps younger members of
the society as potential human sacrifice in temples, L. M.] is not a system of
cooperation, and cannot be part of an international system of cooperation”
(Rawls 1999: 93ff, fn 6). He concludes that forceful intervention may be
justified and even called for if there are egregious human rights violations
and the society in question has not reacted to the imposition of sanctions, even
in cases where that society does not engage in externally aggressive or danger-
ous behavior (ibid.).

I want to argue that we can make more sense of Rawls’s view by under-
standing human rights as conditions for social cooperation. This is an
argument that Rawls makes – albeit very sketchily – in LP. He argues that
what we call human rights are recognized as necessary conditions of any
system of social cooperation. Their violation expresses that the society is not
a system of social cooperation but a slave system, one that functions only by
force (Rawls 1999: 68). My argument in this section will be that Rawls grounds
human rights in the human interest to be a fully participating member in
a system of social cooperation. Human rights protect this interest and let
individuals exercise it. I want to note that the account of human rights cannot,
as was the case with the account of the basic liberties that Rawls defends in
A Theory of Justice, depend on a specific conception of the person. Recall his
method to arrive at the principle: he postulates a liberal, “Kantian” conception
of a person5 – with freedom and equality lying at the core of this conception –
that is positioned in the original position. Recall also that the conception of
a person as free and equal, and rational and reasonable, is an interpretation of
how we – you and me – see ourselves and others in a liberal society (Rawls

5 The Kantian conception is characterized by four features that fall into two categories. Kantian
persons view themselves as free and equal, which, as we have seen, are non-universalisable in
Rawls’s view, and they are rational and reasonable. These last two are moral capacities (Rawls
calls them “moral powers”) and it seems that they have to be universal features of persons in the
sense that they must be features of persons capable of social cooperation. So although not all
persons share the Kantian conception of the person, they certainly share some features of the
Kantian conception of the person. At another place, Rawls notes that “a Kantian doctrine joins
the content of justice with a certain conception of the person; and this conception regards
persons as both free and equal, as capable of acting both reasonably and rationally, and
therefore as capable of taking part in social cooperation among persons so conceived.”
(Rawls 1980: 518). It is unclear whether the reasonableness and rationality accounts for the
moral capacity to participate in social cooperation, or whether freedom and equality are also
necessary features. If that was the case, then my interpretation of social cooperation as
a universal grounding of human rights is less convincing, because it would not make sense to
distinguish between liberal and decent societies. After all, Rawls’s “Kantian Constructivism”
and his Theory of Justice claims that the Kantian conception of the person is the grounding
from which we can deduce the principles of justice. If all societies have the same grounding,
they also have to have the same principles.
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1980). This conception of a person is just, but it is not universal. Other people –
those that are not living in liberal societies –may have a different, non-Kantian
conception. As Samuel Freeman notes, the method Rawls uses in A Theory of
Justice is not at his disposal in his international theory because we lack a shared
global conception of a person (Freeman 2006: 36).

The notion of social cooperation is central to Rawls’s conception of human
rights.6 Rawls says only little about what he understands as social cooperation
in the Law of Peoples, but A Theory of Justice and Political Liberalism help
understand that concept more fully. Social cooperation has three elements
that define it: (1) cooperation is distinct from coordination in the sense that
cooperation is guided by public rules that are accepted by the participating
members. (2) Cooperation is characterized by the mutually benefiting parti-
cipants in a scheme of social cooperation who each accept reciprocally fair
terms of cooperation. (3) Participants in this scheme try to advance or achieve
a certain good from within it (Rawls 1993: 16). In A Theory of Justice, Rawls
defines society as a cooperative venture for mutual advantage (Rawls
1971: 520).

Particularly in reference to the slave system, it makes sense to think of social
cooperation as offering mutual benefits for all participants. Moreover, only if
a system is mutually beneficial, it can be accepted by all participants as fair.
But this, as Freeman argues, is only half of the story. Importantly, Rawls
includes the sense of justice into his description of what social cooperation
requires: “People who are engaged in social cooperation normally are not
focused exclusively on their own good, in the sense that they are ready to
take advantage of others and free-ride whenever circumstances permit”
(Freeman 2006: 37). Rather, they are willing to accept rules that are fair,
even though they do not always turn out as being maximally to their individual
benefit.

I assume Rawls to be saying that this complex notion of social cooperation is
what grounds human rights. As the enabling conditions of a social cooperative
order, they are reflected by the content of the public rules (1), they make
mutual benefit possible by securing rights equally (2) and they enable persons
to advance and achieve their conception of the good without (strong) inter-
ference and they do so equally (3). The claim is that such a system of social
cooperation – one in which human rights proper are respected – is the
opposite of a system that is upheld only by force. Think of human rights as

6 Freemanwonders why critics rarely, if ever, mention or discuss the argument that human rights
are necessary conditions for social cooperation, see Freeman 2006: 36. For a notable exception
see Joseph Raz (Raz 2010) whose objections I will discuss later.
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the decisive reason for rational persons entering a political association, poli-
tical in the minimal sense that it is governed by rules and norms. Without at
least these rights guaranteed, persons could not enjoy the advantages that
political association offers, and hypothetically, it would be rational for them
to abstain from joining a political association. Without those rights, they
would be better off, or at least not worse off, in a state of anarchy.

How convincing is the argument that human rights make social coopera-
tion possible? Joseph Raz objects that it seems false that all societies in which
human rights are not respected can be characterized as societies that com-
mand by force, as Rawls seems to be saying (Raz 2010: 329). Surely, he argues
as an example, not all sexist societies which denied women property rights are
commanded by force. But what is the idea of force here? It is certainly right
that at least all modern states govern by force in one way or another, but
Rawls’s point is those that respect human rights do not exclusively govern by
force. The contrasting idea to the system governed by force is that members of
the social cooperation view the rules governing the system as fair and enabling
the enjoyment of mutual advantage from their standpoint. This gives them
a normative reason to obey the rules. If they cannot view the rules governing
a political association as being fair and for mutual advantage, their integration
into the political association can indeed be aptly characterized as being
commanded by force. Obviously, what counts as fair and reasonably accep-
table rules is subject to disagreement, but it is not completely arbitrary.
It seems that crass and unjustified inequality would be precluded, which
brings us back to Raz’s initial example of the sexist society. If the terms of
society are such that being of a certain gender – or race for that matter –
precludes persons from enjoying any kind of property rights, then those
excluded do in fact have no (rational) reason to participate in that society.
With this explanation in mind, it does not seem far off to describe such
a situation as a system that is commanded by force. In fact, it is an adequate
description of what we would consider a slave system.

In reference to the dimensions I outlined in the beginning of the chapter,
human rights are grounded in the value of social cooperation and justified by
their ability as rights to protect and promote this value for all persons equally.
Rawls thinks that human rights enable persons to be full and participating
members of social cooperation. They are the opposite of a system that
imposes commands by force which is characterized precisely by the lack of
the idea of social cooperation (Rawls 1999: 65). Thus understood, they are
genuinely universal moral claims7 and antecedent of any hypothetical

7 See also Hinsch and Stepanians 2006
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agreement – and cannot be rejected as parochial or particular to a liberal
view.8 In this sense, they can be grounded in an interest or value – the interest
or value in being a participating member of a system of social cooperation –
but this interest or value cannot be specified apart from social cooperation
with others. The contrast with the “orthodox view” or “moral conceptions” of
human rights is interesting here: the value or interest that grounds human
rights is not a feature of the individual right-holder, such as personhood or
autonomy. It is an intersubjective, “relational” idea, one that refers to the
relations between persons.

At this point, we might want to ask why Rawls’s list is so “ultraminimal”
(Nickel 2007: 98) if it is morally grounded. A criticism here is that Rawls’s
human rights list is so minimal that its consequences are too abhorrent as to be
of any serious philosophical interest. Simon Caney, for example, claims that
ethnic cleansing and racial discrimination are not prohibited by Rawls’s
human rights standards. Caney claims that a society governed by apartheid
principles, where a racial minority is exploited and exposed to dangerous and
menial work, could and should be tolerated by liberal peoples according to
Rawls’s view; and the same goes for a patriarchal society, where women are
flogged for adultery and must endure genital mutilation (Caney 2002: 102f).
I think what he intends to do by giving these examples is to show how Rawls’s
human rights account is in no way consistent with our intuitions of what and
whom human rights should protect and that, according to Rawls’s account,
appalling “traditions” and behaviors must be tolerated. Samuel Freeman is
confident that Caney’s interpretation on what Rawls would find tolerable is
not supported by the text9 (Freeman 2006: 31, fn 5). As it turns out, Rawls
explicitly denies that racial discrimination, ethnic cleansing, cruel punish-
ment, and torture (Female Genital Mutilation and flogging clearly fall under
this category) or apartheid would be legitimate within the conception of
human rights (Rawls 1999: 80, fn 23).

In order to understand how minimal Rawls’s list actually is, let us have
a look at what exactly Rawls deems to be necessary conditions of social
cooperation. In a footnote (Rawls 1999: 80, fn 23) he mentions Art. 3 to Art.

8 They are also distinct from further bona fide moral duties and obligations that a decent system
of law imposes on all persons (Rawls 1999: 65). Rawls relies on Philip Soper’s theory of law at
that point (Rawls 1993: 109, fn 15; Rawls 1999: 66, fn 5; Rawls 1999: 67, fn 6).

9 Caney has a few controversial claims in his paper, but one that I do agree with is the claim that
Rawls’s theory does allow for states that deny their constituents democratic voting rights,
although I differ from Caney in thinking that Rawls would not allow for unequally distributed
voting rights (his example is voting rights for a privileged caste and no voting rights for another
caste). I think that Rawls’s commitment to the Convention on the Elimination of Racial
Discrimination would exclude this possibility.
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18 of the Universal Declaration as expressing human rights proper. This
includes the right to life,10 liberty, and security of the person; the right not to
be held in slavery or servitude, and the prohibition of slave trade; the right
against torture or cruel, inhuman, or degrading behavior; the right to recogni-
tion everywhere as a person before the law; the right to fair and due process,
human rights adjudication, natural legal justice (including the presumption
of innocence and the nullem crimen sine lege principle, among others); the
right not to be arbitrarily arrested, detained, or exiled; the right against
arbitrary interference with one’s home, family, and correspondence; the
right to freedom of movement within one’s country and the right to exit and
return; the right to seek and enjoy political asylum in other countries; the right
to a nationality and to not be denied the right to change it; the right to marry
whomever one likes, if, and only if both spouses consent; the right to own
property, alone and with others and the right to be not arbitrarily deprived of it;
and the right to religious freedom and freedom of conscience and thought,
which includes changing and exercising it in public.

He then argues that there are rights that are “obvious implications” (Rawls
1999: 80, fn 23) of the rights mentioned above: they are described in the special
conventions on genocide and apartheid. The Convention on the Prevention
and Punishment of the Crime of Genocide (1948) states that genocide, in
times of peace and in times of war, is a crime under international law that is to
be prevented and punished. It comprises killing members of a group, causing
serious bodily or mental harm to members of a group, deliberately inflicting
conditions that are calculated to bring about a group’s physical destruction in
whole or in part, imposing measures intended to prevent births within the
group and forcibly transferring children of the group to another group. And to
complete the exercise, the International Convention of the Suppression and
Punishment of the Crime of Apartheid (1973) includes all the elements of
crimesmentioned in the genocide convention above (applied to racial groups)
plus the prohibition of any measure calculated to prevent a racial group from
participating in the political, cultural, and economic life, especially by deny-
ing them their human rights; any measure calculated to divide a society along
racial lines by establishing reserves or ghettos, preventing mixed marriage, or
the expropriation of landed property; the prohibition of exploitation of the
labor of the members of the group, especially by submitting them to forced
labor; and the prohibition of the persecution of organizations and persons
because they oppose apartheid.

10 The right to life includes not only security of the person, but also provision of the means of
subsistence, Rawls 1999: 65.
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An objection here may be that even if we would accept that human rights
are grounded in the value of social cooperation, Rawls’s list of human rights is,
nevertheless, too short. Freedom of expression, one may argue, is a necessary
feature of any kind of social cooperation; so is the right to education.While it is
obvious from the list that this is not what Rawls thought, there is no reason to
deny the point prima facie. If the case can be plausibly made for why social
cooperation is not possible without a legally guaranteed right to freedom of
speech or education, I am happy to concede it.11 Note however that this is not
an objection in principle against Rawls’s conception of human rights; it is only
a correction of the content. In any moral theory of human rights there will be
contentious cases on which persons will reasonably disagree and that are in
need of further argument.

3.4 THE EXTERNAL DIMENSION OF HUMAN RIGHTS:
COERCION AND THE LIMITS OF SOVEREIGNTY

What kind of action do human rights give reason to? Rawls points out several
times that he “follows Kant’s lead” (Rawls 1999: 10, 29, 44) and that he is
“greatly indebted to Kant’s idea of a foedus pacificum” (Rawls 1999: 86). But
what actually has Rawls to do with Kant in his theory of international law?
I suggest that LP is best understood as a theory of compelling law:12 it
delineates which actions warrant the use of legitimate coercion in cases of its
breach.13 That is why Rawls’s conception of international law and of human
rights is misunderstood as a theory of global ethics. Instead of asking “What
would make the world fully just?” his question is: “Under which circum-
stances and to what actions can we legitimately coerce others?” This explains
the emphasis of coercion – and therefore of coercive intervention – in the
context of human rights. In a way, Rawls does follow Kant when he charac-
terizes the nature of a right as justifying legitimate coercion. Rawls’s concern,
paralleling Kant’s in the Doctrine of Right,14 is how peoples can be forced to
treat both one another and the persons who inhabit their (or another peoples’)
territory. This line of argument is also put forth by Leif Wenar. He shows that

11 Samuel Freeman discusses this objection and argues that to claim that social cooperation is
impossible without the right to vote or run for office or the right to destroy national symbols is
not to take seriously the idea of human rights (Freeman 2006: 37f).

12 This kind of argument is frequently invoked when trying to rescue Rawls’s human rights
approach, see Brock 2014: 352f.

13 That does not mean, however, that Rawls excludes deeper or closer forms of cooperation
between peoples, such as voluntarily forming a union (like the EU) or agreeing on covenants
and treaties that can be binding.

14 See for example Arthur Ripstein’s interpretation of the Doctrine of Right, Ripstein 2009
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Rawls’s theorizing in LP is much closer to his Political Liberalism than to
A Theory of Justice. Rawls, he argues, is fundamentally concerned about the
question under what circumstances the coercive force of political institutions
may be employed. Rawls’s answer to this is familiar from Political Liberalism:
coercion is only legitimate if it is exercised on grounds that can be reasonably
accepted by those who are coerced (Rawls 1993, Wenar 2004: 60). If this is the
case, then the grounds on which coercion is justified must be made up so as to
be acceptable to all. It therefore cannot be based on a comprehensive view.

Applied to the concept of international law, a distinction can be drawn
between norms and institutions that are obligatory in themselves and institu-
tions that are obligatory because they were agreed to by states. The first
category is called “jus cogens” – compelling law – in international law.
In the first case, the bindingness of the norm or institution stems from their
nature, whereas the second type binds because of an agreement. Consider the
principle that prohibits slavery or aggressive war. This principle draws its
legitimacy directly from universal moral considerations: that no person is
a means or a thing, and following from this, that societies may not sacrifice
persons for their economic interests or national glory. These principles are not
only legitimate in themselves, but they are also absolutely binding and without
the option to exit. Institutions like the European Union, however, do not draw
their legitimacy from those kinds of norms; rather, they are established to
facilitate cooperation and deepen the ties between the European states.
Leaving the EU may be politically unwise and economically unprofitable,
but it would not be the kind of moral offence that enslaving individuals is.

What Rawls calls human rights proper belongs to the first category of norms.
Right, for Rawls, is inextricably intertwined with the authority to coerce others.
Note that the authority to coerce does not automatically translate into the
authority to intervene militarily, as Tasioulas suggests15 (Tasioulas 2009: 940).
It can be anything from condemnation (Rawls 1999: 81) to diplomatic and
economic sanctions;16military intervention is only a last resort option in grave
cases (Rawls 1999: 43) – and then only under the condition that the rules of just
war are strictly observed. If a political institution – and in Rawls’s context we

15 Tasioulas stresses that his argument is not that Rawls holds military intervention as the only
action human rights violations give reason to, but that it is the distinctive characteristic of
human rights that they are capable of triggering military intervention (Tasioulas 2009: 940).
For a similar, “narrow” interpretation of Rawls see Valentini 2012.

16 I am grateful to Johan Karlsson Schaffer for pointing out the problem that if the notion of
coercion is too widely understood, it risks becoming indistinguishable from other concepts
such as influence. It is questionable whether condemnation can be plausibly understood as
a means of coercion.
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are talking about the state that has this primary responsibility – fails to comply
with the duty to protect and secure human rights, coercion to achieve com-
pliance is legitimate; it is not an infringement on their autonomy.
The implication of this understanding of a right is, as we have seen before,
that Rawls allows for fewer human rights. What is indeed terribly problematic
is that Rawls does not provide any argument why he understands rights as
justifications for coercing others to respect rights. While it does seem like
a plausible point, there is no doubt that muchmore needs to be said in order to
defend it.17However, if we accept Rawls’s conception of a right, it makes sense
to distinguish between “actual human rights” and liberal aspirations.
Although he thinks it would be better if all societies were liberal democracies,
Rawls reasons that requiring and enforcing that all societies have liberal rights
would mean a lack of respect to some societies and would lead to bitterness
and resentment toward liberal societies (Rawls 1999: 61). I think that Rawls
would prefer that decent non-liberal states reform themselves into liberal
states. Leaving sufficient room for self-determination only means that it is
not the job of liberal peoples to do that.

Who bears the duties that correspond to human rights? Clearly, Rawls
ascribes a responsibility to protect those rights to political associations: first,
in the sense that they must protect the human rights of their own citizens in
order to be immune against attacks on their sovereignty, and second, in the
sense that they have the authority to intervene diplomatically or militarily into
states that disregard the human rights of its citizens. While individuals have
the duty to refrain from violating their fellow humans’ rights, the responsibility
to ensure and enforce this duty lies with the respective political association.
This is why human rights characteristically are claims against a political
authority to secure, enforce, and offer redress of human rights violations.
They govern relations with and under political authority.

A worry Raz has about Rawls’s human rights theory is that Rawls misunder-
stands the connection between the limits of sovereignty and the limits of
legitimate authority: “The main point I wish to emphasize is that the moral
principles determining the limits of sovereigntymust reflect not only the limits
of the authority of the state, but also the relatively fixed limitations on the
possibility of justified interference by international organizations and by other
states in the affairs of even an offending state” (Raz 2010: 331). If I understand
him correctly, Raz’s problem with Rawls’s human rights approach lies in the
fact that there should be more conditions for legitimate authority within the
state as well as more conditions for legitimate external intervention. Pointing to

17 Due to the limitations of this article I cannot discuss this here.
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human rights only is sufficient neither to delineate the limits of legitimate
authority nor to specify the conditions of legitimate intervention.

But it is not clear that Rawls actually holds this position. In the section on
human rights, Rawls explains that the fulfillment of human rights is
a necessary, but not a sufficient condition of the decency of a society’s institu-
tions (Rawls 1999: 80). It is clear fromRawls’s discussion that the conditions for
legitimate authority in liberal societies are not identical with the conditions for
legitimate authority in non-liberal societies. Although human rights must be
part of the conditions for legitimate authority, they are not the only conditions.
Other conditions include, for example, the right to health care for all citizens,
and a decent distribution of income for liberal societies (Rawls 1999: 50) and
a common idea of justice that is plausibly put into effect by the society’s system
of law (Rawls 1999: 65). Regarding the necessary and sufficient conditions for
justified external interference, things are more complicated. In ideal theory,
Rawls argues that the fulfillment of human rights is sufficient to exclude
external interference (Rawls 1999: 80). However, as I understand it, Raz’s
concern is that there are too few conditions on justified interference: merely
violating human rights is not sufficient for justifying interference in the face of
the current features of international relations. There are two things that I want
to mention as a possible response: first, interference should not be misunder-
stood as exclusively meaning military intervention. Recalling the full range of
what intervention means – diplomatic as well as economic measures – and
taking military intervention as a measure of last resort, Rawls restricts himself
by saying that the question how to bring all peoples to respect human rights is
primarily one of political wisdom. Political philosophy does not have much to
add here (Rawls 1999: 93). Second, in the nonideal part of LLP, Rawls adds
a few conditions on the use of military force when he discusses Just War
Theory. Well-ordered peoples have, for example, no right to begin a war in
pursuit of its rational interests (Rawls 1999: 91). Also, peoples must establish
common organization in which they must give public reasons to one another
for one’s actions (Rawls 1999: 42). I agree with Raz that Rawls should have said
more about this, but these comments at least show that he seemed to be aware
of these problems and that Raz’s concerns can probably be accommodated.

3.5 CONCLUSION: MAKING SENSE OF RAWLS’S
HUMAN RIGHTS CONCEPTION

My aim in this chapter was to interpret Rawls’s remarks on human rights in
their best light. The internal dimension of Rawls’s conception of human rights
is underdeveloped, but I hope I have given an idea of a more balanced picture
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of his human rights conception than the picture that has dominated the
literature. According to my reading, human rights are not either general
moral norms or tied to the function of setting limits to sovereignty. They
must be both, otherwise they would be incomplete. Only general moral
norms can justify the type of coercion Rawls ascribes to human rights.

If my argument is convincing,18 then we have reason to distinguish Rawls’s
conception of human rights from both orthodox or moral and political con-
ceptions of human rights. Although Rawls’s human rights theory is usually put
under the “political conception” label of human rights, it is different from
them. As opposed to Charles Beitz’s approach, Rawls does not take the
practice of human rights to be in any sense normatively authoritative.
As opposed to Joseph Raz’s theory of human rights, Rawls can conceptually
accommodate a world without a state system. As Rawls was concerned with
a theory of international law in LP, his arguments are tailored to the state, but
there is no principled reason why his theory is not useful even when applied to
smaller or larger units of social cooperation. As sovereignty is a consequence,
not a precondition, of the respect for human rights, his account also makes
sense without reference to the state system. If we reject the view that human
rights are solely defined by their international function and instead assume
that they are justified because they are necessary to social cooperation, we can
also intelligibly describe their function in domestic politics.19

In contrast to orthodox moral conceptions of human rights, the approach
I presented is different in the sense that it justifies human rights in virtue of an
idealized concept of social relations, whereas orthodoxmoral conceptions justify
human rights in virtue of some individual moral characteristic. In this sense,
Rawls’s conception is more abstract. Importantly, justifying human rights in
terms of social cooperation has the comparative advantage that we do not require
an ideal or very demanding theory of what a good human life is. Furthermore, it
can explain the inherent status egalitarianism of human rights (Buchanan 2010)
because, again, it does not rely on the value of an individual moral characteristic
that persons have to a varying degree. While these issues need to be explored
further, I believe they already point into a promising direction.

18 The interpretation that I have suggested fits in with Rawls’s larger thinking: social cooperation
is a central feature in his general philosophy. Think about the central aim of his Theory of
Justice. Arthur Ripstein summarizes it as follows: “ . . . given the benefits and burdens that all
can expect from social cooperation, and the burdens that it generates, what terms of coopera-
tion are acceptable to persons considered as free and equal?” (Ripstein 2009: 4; for a similar
characterization see Beitz 2000: 671). Social cooperation is the ground why questions of
distributive justice arise in the first place.

19 For an argument about the important role of human rights in domestic politics see Johan
Karlsson Schaffer’s article in this volume.
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