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ABSTRACT
In this article, I argue that justifying the principle of universal jurisdiction in 
reference to its function to fill enforcement gaps in international law is incomplete, 
because it does not consider the fact that conceptions of criminal justice are 
subject to disagreement. According to the enforcement gap-filling account, 
universal jurisdiction is remedial, permissive and competitive – and thus it is 
structurally analogous to vigilantism. The problem with vigilantism is that it is 
unjust that persons inflict punishment without having been authorised to do 
so. The same problem, so I argue, applies to universal jurisdiction. Therefore, I 
propose that universal jurisdiction ought to be exercised by an international court; 
one that provides the institutional structure to coordinate those disagreements 
without arbitrary subjection. This way, states have equal control over institutions 
that pierce their sovereignty and punish their constituents.

KEYWORDS Universal Jurisdiction; authority; disagreement; punishment; international law

Introduction

In an article from 2001, former US secretary of state Henry Kissinger (2001) 
warned against ‘The Pitfalls of Universal Jurisdiction’ by arguing that Universal 
Jurisdiction (hereinafter UJ) risked substituting the tyranny of governments 
with ‘the tyranny of judges’. Historically, he adds gloomily, ‘the dictatorship of 
the virtuous has often led to inquisitions and even witch-hunts’ (Kissinger, 2001). 
This is quite a dramatic warning against the use of a principle its supporters hail 
as the beginning of the era of impunity for mass atrocities and human rights 
crimes. The prohibitions of genocide, crimes against humanity, slavery, apart-
heid and war crimes are uncontroversially part of compelling international law 
– so what could possibly be so controversial about criminal courts prosecuting 
and punishing perpetrators of those international crimes?

Normally, jurisdictional authority is distributed according to one of the follow-
ing principles: the territoriality principle determines the bearer of jurisdictional 
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2   L. K. MÜLLER

authority according to where the alleged crime was committed. The state, to 
which the territory on which the crime was committed belongs, has authority. 
The principle of nationality distributes jurisdictional authority for crimes based 
on the nationality of the perpetrator, or, in the case of the passive personality 
principle, on the nationality of the victim. In contrast, the principle of universal 
jurisdiction requires no such jurisdictional connection. It permits every state to 
criminally prosecute perpetrators of mass atrocities through their own national 
courts. Kissinger’s greatest concern is that if the practice of universal jurisdiction 
gained traction, states would start using it as an instrument of political warfare. 
Because the definitions of crimes are vague, they are susceptible to a politicised 
application: to being used to harass heads of states and officials by the proxy of 
foreign magistrates. Of course one must ‘punish the wicked’, Kissinger asserts, 
but one must also ‘constrain the righteous’ who might use the legal principle as 
a weapon to ‘settle political scores’ (Kissinger, 2001). At first sight, his prediction 
seems mightily exaggerated: the legitimacy of those prosecutions would surely 
depend on whether the defendants were, or are, in fact somehow involved in 
those horrific crimes. The particular case that triggered Kissinger to write on the 
pitfalls of Universal Jurisdiction is the detention of Chilean ex-President Augusto 
Pinochet, who travelled to the UK in 1998 and was detained in London by British 
police. The reason for his detention was an international arrest warrant issued by 
a Spanish magistrate, which prompted UK authorities to put him under house 
arrest. Had the universal jurisdiction case gone through, he would have been 
extradited to Spain to stand trial there. However, that never happened: in the 
end, the UK released him to Chile in 2000.

Is there anything problematic about the approach of the Spanish magis-
trate? A major concern seems to be that fragile reconciliation compromises in 
post-atrocity states should be respected by the world community. Kissinger 
complains that under universal jurisdiction, any foreign national court could 
challenge the national reconciliation plan of a post-atrocity state: ‘Should any 
outside group dissatisfied with the reconciliation procedures of, say, South 
Africa be free to challenge them in their own national courts or those of third 
countries?’ This, he argues, would substitute ‘the reconciliation procedures of 
even incontestably democratic societies where alleged violations of human 
rights have occurred’ with the foreign magistrates’ own judgement. Besides, the 
unfamiliarity of the potential defendant with the foreign institutional criminal 
justice system causes an additional string of problems: ‘It [the principle of uni-
versal jurisdiction] would also subject the accused to the criminal procedures 
of the magistrate’s country, with a legal system that may be unfamiliar to the 
defendant and that would force the defendant to bring evidence and witnesses 
from long distances’ (Kissinger, 2001). This circumstance might taint the quality 
of procedural fairness during the trial.

Notice that Kissinger’s concerns do not deny that mass human rights viola-
tions should be punished. Rather, his critique is underpinned by the systematic 

D
ow

nl
oa

de
d 

by
 [

FU
 B

er
lin

] 
at

 0
2:

16
 1

6 
O

ct
ob

er
 2

01
7 



CRITICAL REVIEW OF INTERNATIONAL SOCIAL AND POLITICAL PHILOSOPHY   3

point that just because a person is liable to punishment does not necessarily 
imply that anyone may punish her. Having the authority to prosecute and punish 
is a special status which is conferred by an authorisation procedure, and not 
by the sheer presence of a liable person. As long as there isn’t an authorisation 
procedure that is internationally agreed on, so Kissinger’s critique goes, foreign 
national courts do not have the standing to interfere with a state’s internal affairs. 
Can philosophical theories of universal jurisdiction offer a satisfactory response 
to this criticism? I claim that they are able to do so only partially by critically 
discussing what I find to be the most compelling account of UJ in the literature, 
Song’s (2015) ‘enforcement gap-filling account’. I argue that the enforcement 
gap-filling account is incomplete, and therefore cannot counter Kissinger’s chal-
lenge. That does not mean however that the political project driving universal 
jurisdiction has to be abandoned. Rather, it requires the institutionalisation of an 
international system of prosecution and punishment that is capable of mitigat-
ing these problems. Towards the end of the paper, I propose that establishing an 
international criminal law institution that affords each subject equality of control 
over the enforcement of international criminal law is a viable alternative to the 
system of Universal Jurisdiction enforced by national courts.

Universal jurisdiction as enforcement gap-filling

How is UJ normatively justified? The most compelling account is Jiewuh Song’s 
enforcement gap-filling view (Song, 2015). In nuce, she argues that its legitimacy 
can be explained by the idea that the practice of UJ fills gaps that typically arise 
when it comes to the enforcement of international law. Examining the crime 
of piracy, historically the first subject of universal jurisdiction, she argues that 
pirates were subject to UJ not because their crimes were particuarly heinous; 
rather, the problem which the UJ principle attempted to solve in those cases 
was one of coordination. Crimes like piracy are notoriously difficult to prosecute 
because they typically occur in a political environment in which institutions lack 
the ability or willingness to enforce the prohibitions. In the case of pirates, the 
enforcement of anti-piracy laws was difficult because pirates typically oper-
ated on the high seas and no one state could monitor piracy attacks over any 
significant portion of the sea (Song, 2015, p. 482). The modern international 
crimes under universal jurisdiction have a different content, but the problem, 
as Song argues, remains the same: the same political circumstances that make 
the perpetration of the crimes possible in the first place also serve as an expla-
nation why their domestic prosecution is unlikely. States are either unwilling or 
unable to prosecute. Unwillingness to prosecute often results from the fact that 
representatives of the state itself are the perpetrators of or accomplices to the 
crimes. Inability to prosecute is typically a result of the state having undergone 
some kind of institutional crisis and therefore being unable to manage orderly 
enforcement. The problem, Song argues, is not that nobody has jurisdiction 
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4   L. K. MÜLLER

in these cases. The problem is that for structural reasons, those who have the 
jurisdictional responsibility are unable or unwilling to exercise it. This results in an 
enforcement gap. The principle of universal jurisdiction is a permissive principle 
that determines who may pick up the slack from states that are unwilling or 
unable to prosecute. If more states are permitted to prosecute and punish per-
petrators, enforcement gaps are more likely to be closed and hence compliance 
with the prohibitions will increase. This, according to Song, is true for piracy as 
well as for UJ crimes: it is not the special heinousness of the crimes that justifies 
UJ, but the fact that they typically occur in situations in which institutions are 
unable or unwilling to prosecute them.1

Notice that according to the gap-filling account, the function of the principle 
of universal jurisdiction is to distribute the right to enforce pre-existing prohi-
bitions. Enforcement is defined as follows:

the adequate enforcement of a legal norm is a function of the degree to which 
violations of the norm are (a) detected and (b) responded to (c) in accordance 
with the requirements of rule of law, understood to include requirements of pro-
cedural and substantive fairness designed to ensure that like cases are treated 
alike. (Song, 2015, p. 482)

We have seen above that the crimes under UJ are part of compelling interna-
tional law: their prohibition is binding to all states, and no derogation is permit-
ted. Song’s point is that prosecution and punishment is a permissible means to 
enforce these prohibitions. After all, what sense do legal prohibitions make if 
they cannot be enforced? Furthermore, enforcement has to be adequate. The 
adequacy criterion operates on a threshold metric: at ‘a certain point (…) the 
inadequacy of enforcement will become a normative problem, in the sense that 
it will threaten to make pointless the institutionalisation of the relevant norm 
as law’ (Song, 2015, p. 483). Courts that enforce the law under universal jurisdic-
tion are obviously post hoc mechanisms; they are unlike police because they 
usually do not thwart the violations while they happen. Courts enforce interna-
tional prohibitions by legally prosecuting crimes in the form of criminal trials, 
determining a person’s guilt and punishing them by handing them a criminal 
sentence. In the case of universal jurisdiction, filling the gaps of enforcement 
thus requires national courts to prosecute and punish individuals who are liable 
to prosecution because they have violated the prohibitions under universal 
jurisdiction. To summarise, Song’s argument works as follows:

(1)  The prohibitions of some human rights violations possess universal 
legal validity.2

(2)  Their existence implies that they must be enforced.
(3)  Prosecuting and punishing violations is a permissible means to enforce 

the prohibitions.
(4)  Each state has a primary responsibility to enforce the law on their own 

territory.
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CRITICAL REVIEW OF INTERNATIONAL SOCIAL AND POLITICAL PHILOSOPHY   5

(5)  In the case that enforcement gaps appear, each state has a right, under-
stood as a permission, to enforce the law on every other state’s territory, 
thereby filling the gaps of enforcement.

Notice that the system of prosecution and punishment that Song’s theory 
implies is characterised by three features: it is remedial, it is permissive and it 
is competitive.3 It is remedial because the principle only finds application once 
the primary responsibility bearer for enforcement has failed or is perceived to 
have failed. It only fills the gaps – if there are no gaps, no international prose-
cution is needed. If all states prosecuted and punished their own nationals for 
international crimes, the principle of universal jurisdiction will never have to be 
applied. Second, the gap-filling approach is permissive in the sense that it does 
not proscribe the remedial enforcement to any specific agent, but merely per-
mits it. Should there be a gap in the enforcement, no particular state is compelled 
to fill this gap. Third, it is competitive because it does not assign a specific state 
to the status of being the remedial enforcer. Rather, any state is free to enforce. 
Without an additional principle that distributes the remedial right to enforce, 
whoever comes first has the right to do so.

Determining the scope of judicial authority

What can the gap-filling account say when it is confronted with an argument 
like Kissinger’s? The systematic point underpinning Kissinger’s critique is the 
idea that the punishment of a person requires that the punishing person or 
institution has special standing. What gives an institution the special standing 
to punish? This questions intertwines two separate issues: on the one hand, it 
belongs to the complex of questions that deal with the relation between col-
lective public power and individual freedom: What are the limits of what public 
institutions can do to any individual? But on the other hand, it also refers to 
the scope institutional authority: Who can or must exercise that power, and in 
virtue of what? The distinction between these two different issues corresponds 
to the distinction between ‘being liable to punishment’ and ‘having authority to 
punish’. The issue that is most interesting and most important for UJ is the latter: 
How we justify the scope of the judical institutions that demand the prerogative 
to punish offenders. Just because person A is liable to punishment – say, because 
she has broken a law – does not say anything about person (or institution) B’s 
authority to punish A. There needs to be a special connection – an authoritative 
relation – between punisher and punished.

Relations of authority can have a variety of sources, but in the particular case 
of criminal courts, we tend to think that their normative authority is derived 
from their institutional embeddedness in a democratic or democratically rep-
resentative framework. Notice how courts, when they speak law, speak ‘in the 
name of the people’. They do so in virtue of their institutional connection to the 
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6   L. K. MÜLLER

legislative body of that state, which in turn represents the states’ constituents, 
or ‘the people’. They are authorised by the people to enforce the law vis-a-vis 
each citizen among them. The argument I am going to push in this paper is that 
it matters how and according to which procedures this authoritative relation 
between the courts and those who are potentially subject to the judgements 
and punishments of these court is modelled. There are two reasons for this. 
The first reason is that a system of punishment with the aim of ending impu-
nity everywhere and securing the basic human rights of all people necessarily 
requires universal jurisdictional authority. Whichever theory of punishment you 
think justifies punishment requires that all – and if not all, then most – breaches 
of law are prosecuted or punished. Consequentialist theories must assume that 
the majority of crimes should be prosecuted, otherwise there will be no deter-
rent effect. For retributive theories, it is simply unjust if a majority of crimes go 
without retribution. In that respect, Song is right to argue that the enforcement 
of the prohibitions of these crimes with the help of a system of punishment 
ought to be permissible anywhere in the world. But notice that this implies 
that all persons in all states are potentially liable to the coercive power of the 
courts that prosecute and punish those crimes. In other words: if one believes 
that a system of punishment with universal scope is permissible – and Song 
and I think there is reason to do so – then it is important to understand that 
everyone everywhere can potentially be punished. That each and every person 
falls under the scope of judicial authority in this case then requires to justify the 
special standing or authority of the prosecuting institution vis-a-vis everyone. 
This brings us to the second reason: only a common political framework that 
governs the activities of courts with universal jurisdiction can provide proce-
dures that have legitimate authority over all that are liable to be subject to the 
jurisdiction. This is where I think the enforcement gap-filling account cannot 
provide a satisfactory solution. I show that a permissive, remedial and compet-
itive justification like Song’s enforcement gap-filling account cannot establish 
the special standing institutions need to legitimately punish offenders. Song’s 
account is unable to justify the legitimate authoritative relationship between 
courts that prosecute UJ wrongs and those persons who are potentially liable 
to punishment.

What is it that gives courts the special authority to speak law? Recall that Song 
emphasises that mere enforcement of the law is not sufficient. Only adequate 
enforcement, that is, a legal response that is ‘in accordance with the require-
ments of the rule of law, understood to include requirements of procedural and 
substantive fairness designed to ensure that like cases are treated alike’ (Song, 
2015, p. 482) will do. Among those familiar procedural due process rules are the 
prohibition of punishment without law and the prohibition of crime without law, 
the right to appear before a court, the right to an impartial trial that bases its 
decision solely on the evidence presented, the right to explain one’s side before 
a decision is made, the right to fair notice and to have time to prepare a defence, 
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CRITICAL REVIEW OF INTERNATIONAL SOCIAL AND POLITICAL PHILOSOPHY   7

the right to be informed of the charges in a manner that the defendant under-
stands and in writing, the right to confront witnesses and present witnesses for 
one’s case, the right to professional counsel, the ban on double jeopardy, the 
right to appeal, and the prohibition of using forcefully extorted confessions. 
These rules are complemented by some more rules that help ensure the fair 
treatment of the defendant in accordance with his or her human rights, for 
example the right to humane punishment, and the right to humane conditions 
of confinement, including the provision of medical treatment when needed. 
Only courts that follow the rules of procedural and substantive fairness are 
permitted to fill enforcement gaps, as we can assume that courts that observe 
these basic rules have been particularly successful in providing a fair prosecution 
and punishment. As universal jurisdiction is exercised by national courts, they 
can be expected to follow these ‘conditions of fairness’ in general.

So far, so good. My claim however is that adequate enforcement is necessary, 
but it is not sufficient to establish the legitimate authority of criminal courts over 
all potentially liable subjects. Enforcement consists of specifying and applying a 
system of criminal justice through the courts. But how to specify that system of 
criminal justice is neither self-evident nor uncontroversial; and although some 
of the procedural due process rules are basic to almost all systems of criminal 
justice, other elements of criminal justice are underdetermined. A politically 
highly visible example is capital punishment, but here are a few less promi-
nent examples: consider, for example, the severity of the punishments and of 
the compensations ordered, the rules of evidence, or the question of whether 
criminal trials ought to include a (civilian) jury – all of these issues find different 
specifications in different legal systems. One of the reasons for this diversity is 
the fact that any conception of criminal justice is part of a more comprehensive 
conception of social justice. An important part of what forms the rules of justice 
for our society concerns the question how we treat those who have broken the 
rules. And just as in all of the other parts of justice – economic justice, social 
justice, environmental justice – people disagree about what the right course 
of action is.

The way we usually solve this disagreement within political communities is 
through a common institutional framework that enables the relevant political 
community to arrange for and specify common rules governing that frame-
work. Such a framework is lacking in Song’s proposal because national courts 
are conceptualised as merely enforcing, rather than specifying, criminal law. To 
see what is problematic about the lack of a common institutional specification 
consider a system of enforcement that is similar to Song’s justification of UJ. 
Recall that Song’s conception of UJ is remedial, permissive and competitive. 
Now notice that another enforcement system marked by those three features 
is vigilantism. Vigilantism describes a phenomenon in which private persons 
or groups of persons take it upon themselves to punish whom they perceive 
to be criminals. A vigilante system of enforcement is remedial because it is 
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8   L. K. MÜLLER

only triggered if ‘normal justice’ has failed or is perceived to have failed. It is 
permissive because it permits, but does not proscribe, every person to enforce 
the law. And hence it is also competitive because it does not appoint a special 
person to the enforcement role but works on a ‘first come, first serve’ basis. The 
argumentative strategy I am following here is this: taking a closer look at what 
the problem with vigilantism is, we will find that the similarities between the 
two systems will give us an indication whether there is in fact a problem with 
universal jurisdiction, too. So, what is it that makes people uncomfortable about 
vigilante ‘justice’?

Consider the following thought experiment: imagine that there is a vigilante 
group in a society which has taken it up themselves to render punishment 
on criminals that have violated fundamental rights. We will likely imagine that 
they behave like mobsters: in exercising their punishment, they do not give the 
alleged criminals a chance to defend or excuse themselves, or they over-punish, 
they punish inhumanely, and they use torture. In short, they neither provide 
a fair trial, nor a fair punishment. If this was what is wrong about vigilantism, 
Song’s reply could be that there is a clear difference between private individuals 
enforcing the law, and a national court enforcing international law. The private 
individuals are acting on their own judgement, and are prone to bias and error. 
In contrast, national courts have established and developed a highly complex 
system to deal with bias and error by introducing strong procedural rights for 
defendants, a system of highly trained law professionals, etc. Such a system can 
remove bias and error to a tolerable extent, and thus appears to be superior to 
private vigilante ‘justice’. And we have seen above that this is in fact the case 
with universal jurisdiction: it is not random private individuals who enforce the 
law, but national courts that follow the requirements of procedural justice. In 
other words: What we have called the rules of fairness are observed.

But is it really the fact that courts observe the fundamental rules of fairness 
that separates legitimate punishment from vigilantism? I want to cast doubt on 
that assumption. First of all, sometimes state institutions also punish unfairly 
and put a burden on persons – when they have to let a criminal go because 
of some procedural error, e.g. when the evidence was obtained illegally and is 
therefore banned from being introduced into the trial. And yet, state institutions 
still claim authority regarding their judicial decision. In fact, even if there was 
a private court who would routinely do better in observing the fundamental 
rules of fairness, I assume that we would find it problematic should this court 
attempt to replace the public court. Why?

The just vigilante4

The following thought experiment exemplifies the intuition that public crim-
inal courts are somehow more legitimate than private ones. Imagine a state 
of nature (where state of nature merely means that there are no just common 
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CRITICAL REVIEW OF INTERNATIONAL SOCIAL AND POLITICAL PHILOSOPHY   9

political institutions) and imagine there was a vigilante gang that took it upon 
themselves to deliver justice to wrongdoers. That gang has developed com-
plex and well-functioning procedures that ensure a relatively independent and 
bias-free imposition of punishment: they treat cases alike, they give defend-
ants the chance and the resources to defend themselves properly, they only 
use legitimate evidence, etc. The vigilantes also specify and lay out the rules, 
apply them evenly, and do not punish excessively, for example, they do not use 
capital punishment and their conditions of confinement are humane. In short, 
they have all the virtues of an institutional legal criminal system. Is there still a 
problem with vigilante justice? I think yes. In fact, there are two dangers: the 
danger of too little punishment, and the danger of vagueness, which can lead 
to competitive punishment. Both dangers point towards a system of institu-
tionalised meta-coordination as a solution.

The first problem is this: any permissive system of punishment will only 
achieve its aim – whether it is deterrence or retribution – if a threshold of cases 
is in fact prosecuted. Otherwise the whole system is undermined. Given that 
punishment is costly for punishers, what incentives do the just vigilantes have 
for prosecuting all criminals? Where prosecution and punishment is difficult, 
dangerous or generally not opportune, enforcement may be more likely to be 
forgone. Does this problem apply to the practice of UJ? Yes. Since there is no 
clear incentive to prosecute foreign cases (some states might do so only with 
the highest motives, while others have more sinister reasons; but after all, the 
financial and diplomatic burdens states impose upon themselves when exer-
cising jurisdiction are high), it is unlikely that all cases will be prosecuted. For 
example, it is far from clear why there was an arrest warrant against Pinochet, 
but not against other officials from other states who were responsible for human 
rights crimes. This is not only unfair because prosecution is selective, but if pun-
ishment is justified by its deterrent capacity, then selective prosecution will 
weaken the deterrent effect as criminals will believe that they will be unlikely 
to face consequences. This is the danger of too little punishment.

But the second problem is that any competitive system of punishment will 
also consist of competing conceptions of punishment. That is, although the 
rules of international criminal law might be sufficiently clear, how to enforce 
these rules is far from self-explanatory. Because notice that in vigilante justice 
systems, it is the vigilante gang that decides what punishments to mete out for 
what crime. They are the ones deciding on the specifics of the procedures of 
the trials: whether there is a jury, or when to introduce evidence, and what kind 
of compensation the victims will get. This will likely strike us as problematic 
because it is not clear that the vigilante gang has any standing to punish gang 
outsiders. Would the vigilantes apply their rules only to themselves, that would 
be a different story; after all, they are the ones who decide on the rules. But it 
seems that it would be somehow unjust if they applied their laws on random 
others. We would think that they behave like ‘wannabe sovereigns’ (Waldron, 
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10   L. K. MÜLLER

1999, p. 114), imposing their law without being authorised to do so. The problem 
is not that their punishment is per se always unfair, but that the vigilantes group’s 
particular interpretation of what constitutes just punishment is subject to disa-
greement; and where there is no one obvious solution to the disagreement, it 
seems arbitrary and unwarranted that one should be subject to this particular 
conception, and not another.

How does this argument bear on the issue of UJ? Arguably, states have dif-
ferent conceptions of criminal justice, shaped among other things by a state’s 
political culture and particular historical experience. They disagree about crim-
inal justice, and reasonably so. Moreover, they do not only disagree, but their 
views about how to adjudicate crimes, and how to punish and compensate 
may be incompatible with one another. Some of the disagreement can be 
explained by the fact that political communities disagree about the weighing 
of different considerations even if they agree on the values. Empirical evidence 
for and against different policies is sometimes complex, difficult to assess and 
conflicting. Judgements depend on our experience of the world, and with dif-
ferent experiences come different judgements (Rawls, 2005, p. 56f.). In Jeremy 
Waldron’s words, the ‘difficulty of the issues – and the multiplicity of intelligences 
and diversity of perspectives brought to bear on them – are sufficient to explain 
why reasonable people disagree’ (Waldron, 1999, p. 122f.). Just as disagreement 
applies to social justice, the law and rights, it also applies to criminal justice. 
States have their own interpretation of what they take to be a just criminal 
justice system: historical experience, political culture, and religious and other 
moral views shape the given understandings of what is taken to be a just form 
of punishment (Nagel, 1987, p. 234f.).

Some of the examples of possible disagreements concern the detailed defi-
nition of crimes, the determination of punishments and the nature and range 
of victim compensation. How are the crimes defined? What particular actions 
fall under a definition of a crime?5 How are the punishments determined? What 
punishments fit what crime? When are prison sentences appropriate, and how 
long should they be for each crime? Is there the option for parole? Which circum-
stances should count as extenuating?6 How are the victims compensated? What 
is the minimum and maximum of victim compensation and how is compensa-
tion to be distributed? Under what circumstances and in what form do victims 
receive compensation? What is the extent to which monetary damages can be 
imposed? All of these questions correspond to a range of reasonable replies.

But that is not the full story, because citizens do not only differ on topics 
that have an impact on social policy, but they may also have incompatible 
views about the design of institutions that produce social policies; citizens ‘will 
regard some ways of designing this machine as more just than others’ (Rawls, 
1971, p. 189f.). This argument is true for institutions like courts too. The way in 
which a decision-making process is institutionalised – that is, how the proce-
dure is designed – can make a difference to the outcome. A few examples are 
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CRITICAL REVIEW OF INTERNATIONAL SOCIAL AND POLITICAL PHILOSOPHY   11

the distribution and the extent of the powers of the prosecutor and pre-trial 
chambers, the extent to which the victims are involved in the court, and the 
standards of evidence. What are the procedures to initiate or dismiss an inves-
tigation? How is the role of the prosecutor defined and what kinds of powers 
does she have? Furthermore, the fundamental decision whether to use the civil 
law tradition or the common law tradition will yield a number of practical dif-
ferences.7 A prominent discrepancy is the existence or absence of a civil jury 
in common law traditions, and in civil law traditions, respectively. Should there 
be a jury, and if yes, what role should it have during the trials?8 Then there are 
questions about the appointment procedures and terms of officials of the court. 
How many judges should there be and how are they appointed? Should a quota 
system be used? Should there be an election? How long are the terms? What 
kind of qualification must they possess?

Now, think about the just vigilante group again: its members are not the 
only ones whose claims matter about what just punishment is. If they poten-
tially coerce group outsiders by punishing them, those outsiders have at least 
a right to have a voice or some sort of influence in the decision about what 
kind of punishment is just and how they want its procedures to function. How 
else could we reconcile this form of drastic coercion with the view that persons 
possess equal moral status? The same is true of states: Why should one state be 
given the right to impose its own particular conception of criminal justice? Isn’t 
each reasonable view on criminal justice owed equal consideration or respect? 
And equal respect, Waldron argues, has to do with ‘how we treat each other’s 
beliefs about justice in circumstances where none of them is self-certifying’ 
(Waldron, 1999, p. 111).

Notice that punishment is one of the most drastic forms of interference with 
a person’s liberty. The way that the state normally reconciles coercion with the 
equality of persons is by connecting them with democratic legislative proce-
dures. Through their representatives, political communities get to decide on 
rules and procedures about how to enforce the law in elections and parliaments. 
This way, they authorise courts to enforce a specific conception of criminal jus-
tice. This is precisely what distinguishes vigilante justice from legitimate criminal 
justice: the democratic authorisation gives national courts the special stand-
ing they require in order to be legitimately authoritative. When we transplant 
this argument to the practice of UJ, it becomes clear that the problem with a 
permissive and competitive approach like Song’s is analogous to the one we 
might have with vigilantism. When states prosecute and punish citizens of other 
states, they apply their own version of criminal justice to another state, without 
having been authorised by the legislative institutions representative of that 
states’ constituents.

But is this really a problem for Song’s conception of UJ? Song replies that 
under UJ, states are in fact free to apply their own concept of criminal justice. 
Under normal circumstances, she argues, states are entitled to choose their own 
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12   L. K. MÜLLER

means of enforcing international criminal law within their territory: delegating 
the responsibility for the enforcement to the state is the usual path of enforcing 
international law (Song, 2015, p. 483). Only if they fail to do so may another state 
step in. Recall that the enforcement gap-filling account is not only permissive 
and competitive, but also remedial. This means that universal jurisdiction merely 
complements national jurisdiction:

If universal jurisdiction arises even on complementarity, then states that have such 
jurisdiction are failing to provide adequate legal redress. But then, the states’ claims 
against foreign states providing legal redress to the victims seem significantly to 
be weakened. For to both fail to provide adequate legal redress domestically and 
oppose foreign jurisdiction seems to be unjustifiable to the victims, who surely 
are entitled to adequate redress. (Song, 2015, p. 489)

Her point is that only if the primary responsible state fails in its job of enforc-
ing it, the enforcement of the law may be carried out by another state. But 
this reply fails to recognise that it is precisely the question of whether a state 
has ‘adequately enforced’ the law or not which is contentious. This is a crucial 
point: whether some domestic legal procedure was ‘adequate’ or whether it 
shall trigger universal jurisdiction will itself be a matter of disagreement. This 
point significantly weakens Song’s reply and it is also where Kissinger’s criticism 
comes into view: Should another state really be permitted to challenge South 
Africa’s particular path to supply legal redress because it refuses to acknowledge 
the adequacy of their criminal justice approach? Which type of prosecution 
qualifies to be ‘adequate’? Do Rwanda’s gacaca courts satsify the adequacy cri-
terion? To appreciate the importance of this point, notice that states which are 
faced with prosecution of one of their citizens may not deny that atrocities have 
occurred. But many do deny that the crimes have been inadequately dealt with 
so as to warrant international prosecution and punishment. In other words: they 
do not acknowledge that they were unwilling or unable to adequately prose-
cute and punish the crimes. But the confusion that could arise from the lack of 
specification of what constitutes adequate enforcement also goes in the other 
direction. While some states are illegitimately second-guessed in terms of how 
they dealt with atrocities, other states may get away with insufficiently dealing 
with crimes committed by their citizens or on their territory – perhaps because 
they occupy a powerful position in the international realm. An example one 
might think of is the diffident and partial prosecution of those responsible for 
the My Lai Massacre in Vietnam in 1968. David Luban notes that former colonial 
powers prosecuting officials of former colonies while failing to prosecute their 
own officials – Spain and Belgium are cases he mentions – may strike some 
observers as condescending, or even neocolonialist (Luban, 2004, p. 136). So 
the question of when the complementarity principle is legitimately triggered 
is part of the disagreement about the concept of criminal justice itself: namely 
disagreement about what counts as adequate enforcement, and who has the 
authority to make that call. So we see that there are two issues: one is that 
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CRITICAL REVIEW OF INTERNATIONAL SOCIAL AND POLITICAL PHILOSOPHY   13

the enforcement gap-filling view might let some criminals get away, because 
nobody has an incentive to punish. The second issue is that there might be 
disputes about perpetrators’ punishment, because people disagree about the 
sufficiency and adequacy of criminal prosecutions and punishments. When a 
system of punishment is competitive, this can result in double jeopardy for the 
criminal: that a person is prosecuted twice for the same crime. These two prob-
lems require an authority that provides meta-coordination; one that distributes 
the responsibility and liability for punishment equitably, and that has authority 
over which kind of punishment is, or has been, adequate in which cases.

Consider three potential objections to my ‘just vigilante argument’. The first 
objection points out that disagreement is impossible, since the law is clear on 
what is prohibited. But this objection misunderstands the locus of the disagree-
ment. I hope I made it clear that I am not arguing that there is disagreement 
about the prohibitions of international law. They are, in fact, laid out reasonably 
clear: do not commit genocide, do not hold and sell slaves, do not govern by a 
system of apartheid, do not commit crimes against humanity and war crimes, 
etc. Where the disagreement comes in is in the enforcement of these prohibi-
tions: the actions that are permitted or required in response to violations of 
these prohibitions.

Proponents of UJ can then defend their position with two further arguments. 
First, they can deny that the kind of disagreement I describe above exists. They 
could invoke the epistemic position that for all of those questions, there is always 
one right and many wrong answers. So even though there is disagreement, 
this disagreement is not reasonable, as there is only one correct position. But 
this counter objection is both theoretically dubious and practically irrelevant. 
First, all the examples I have given above can plausibly be responded to with 
different, but probably equally reasonable interpretations of what a just system 
of punishment consists of. They are disagreements about what criminal justice 
requires – procedurally, as well as substantially. Surely it is true that not all the 
conceivable opinions on what criminal justice requires are acceptable. For exam-
ple, if we conceive the crimes of univeral jurisdiction as a type of massive human 
rights violations, as we should do, human rights themselves serve as limits to 
what reasonably counts as criminal justice. It is evident that a position that views 
stoning as a proper punishment for genocidaires runs against the point of UJ. 
So conceptions of criminal justice must respect basic human rights, as they are 
a compelling part of international law also. The point is though that even if we 
limit the range of conceptions of criminal justice to reasonable conceptions 
of criminal justice, there will still be more than one conception on the table. 
Second, even if it was the case that there was one right conception of criminal 
justice, it does not really help us solve the problem we face, which is practical 
in nature. It is obvious that people do disagree about the right conception, and 
there is no way of knowing which answer is right in the end. The theoretical 
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14   L. K. MÜLLER

possibility of there being one right conception does not change much about 
the necessity to act in the face of de facto disagreement.

This brings me to the third strategy that proponents of UJ theories can follow. 
They might argue that even though there might be reasonable disagreement 
about criminal justice, this disagreement is not important. Being faced with 
massive human rights violations, we just have to do something. As long as the 
various views about criminal justice are reasonable, it does not really matter 
which one we are choosing, as long as we choose one of them.9 This, I would 
reply, does not erase the fact that meta-coordination is required: recall that a 
scheme that allows permissive and competitive punishment can lead to too 
little punishment: without meta-coordination, a fair distribution of criminal 
prosecution is difficult to achieve, as states often lack incentives to prosecute, 
especially when it comes to powerful leaders. On the other hand, there may 
be a danger that the feeling of ‘wanting to do something’ leads some states 
to second-guess other states’ verdicts, for example when they judge that the 
prosecution and punishment was not adequate or not quick enough. While 
the treatment of Pinochet before 1998 cannot serve as an example, because 
he was never prosecuted or punished in the first place, consider South Africa: 
some of the cases went unprosecuted, or are only prosecuted decades later.10 
Should other states have interfered and prosecuted and punished in the place 
of South Africa, reasoning that punishment was not adequate or should have 
come quicker? It seems to me that this is legitimate if there were a common 
institution responsible for these cases; but I am sceptical this would have been 
acceptable had it come from another state. I unpack the reasoning behind this 
assumption in the following sections.

Let me conclude that the problem lies in the fact that disputes or disagree-
ments about which set of rules ought to govern international criminal law are not 
resolved collectively, but competitively – because those who have the power to 
do so will simply impose their punishment. The enforcement gap-filling account 
requires no common political structures that arbitrate such disagreements with 
the help of a procedure that gives every party an equal chance of control over 
it. But my argument is that they should be required because common political 
structures achieve, in Daniel Viehoff’s words, ‘coordination without subjection’ 
(Viehoff, 2011, p. 256). As I will show in the next section, my disagreement with 
the enforcement gap-filling account does not imply that it is completely wrong. 
In fact, UJ may be permissible as a mechanism of ‘rough justice’11 – a way to 
deliver justice while the international system of punishment is in transition. 
Rather, my point is that it goes in the right direction, but stops prematurely: the 
aim is to transform the practice of UJ in such a way that any courts punishing 
international crimes are subject to a higher authority that is accountable to all 
subjected to the practice.
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CRITICAL REVIEW OF INTERNATIONAL SOCIAL AND POLITICAL PHILOSOPHY   15

Coordination, authorisation and non-subjection

How can the authority of judicial institutions be reconciled with the equal sta-
tus of each subject’s conception of criminal justice? Equality is a constitutive 
feature of the concept of justice, but per se, it is also an ‘incomplete predicate’: 
we want to know in what respect A and B ought to be equal (Gosepath, 2004, p. 
116). Starting out with the thought that equality requires equal concern – i.e. 
the equal advancement of everyone’s interests – Daniel Viehoff argues that the 
notion of mere equal concern is inadequate. He illustrates his argument with 
the relationship between a parent and her child: each have ideally equal con-
cern for her own and the other’s wellbeing, but it is nevertheless not an equal 
relationship, and we do not tend to think that this is problematic in principle 
(Viehoff, 2014, p. 353). Parents have much greater power over their children 
than children over their parents; that is why children are especially vulnerable to 
abuse and deserve special protection. But the relations between states are not 
like the relations between parents and children; and in fact, because they have 
been exercised as if they were like the relations between a parent and a child in 
the not too distant past, and because of how wrong, damaging and humiliating 
it is to treat political communities as if they were in need of parental guidance, 
one should be extremely careful to avoid the establishment of international 
structures that resemble relations of parental authority. Such hierarchical and 
unequal structures – as natural and legitimate as they may strike us in the child–
parent case – are evidently unfitting between legitimate states. Viewing states’ 
interests and viewpoints with equal concern is not appropriate in this regard. 
The motivating thought of my alternative proposal is that all persons that are 
potentially liable to the authority of an institution ought to have some sort of 
equal control over that institution.12 Negatively put: arbitrary considerations, 
such as unjustified power, ought to be kept at a minimum. My claim is that this 
value can be realised by establishing an international court with the institutional 
capacity to incorporate fair arbitration procedures. Fair arbitration procedures 
do not only apply to the criminal trials, but also to disagreements about the 
right conception of criminal justice, that is, for example, the definition of crimes 
and punishment, and the institutional design of the court.13 The idea that it 
matters that we exercise equal control over our shared world is grounded in the 
importance of treating subjects with equal respect. We should avoid relations 
that are marked by unequal power distributions, because this would threaten 
the equality of control over our shared world.

But why must legitimate meta-coordination take place within formal and 
centralised institutions, rather than as a loose practice of states, as is the case 
with customary international law?14 The value that explains why common polit-
ical structures that help arbitrate disagreements about which conception of 
criminal justice ought to be applied to international criminals is the value of 
non-subjection. Recall that the just vigilantes simply apply their own version 
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16   L. K. MÜLLER

of criminal justice on all. But the likely reason why they can do that is because 
their group is more powerful; when punishment is afflicted competitively, those 
who are stronger or have more power are capable of controlling what system 
of punishment prevails. But the basis on which this happens is unjustified. As 
Viehoff argues, ‘which rules we finally settle on will be significantly affected by 
considerations of our respective strengths and weaknesses – considerations 
that many will consider arbitrary, and to which they would rather deny a sig-
nificant role’ (Viehoff, 2011, p. 256). This is relevant for UJ: coordination without 
political and institutionalised structures – think of a loose, more ‘organically’ 
ocurring practice such as customary international law – cannot guarantee the 
avoidance of arbitrary subjection within that practice. While it seems likely that 
many systems of coordination need some kind of spontaneously occurring coor-
dination to get off the ground initially, control over such politically unregulated 
practice is often distributed arbitrarily. Introducing institutionalised political 
procedures, accompanied by deliberation and justification, make a more fair – 
or in our case equal – distribution of control possible. This is the reason why it 
seems normatively desirable that once they become relatively stable, systems 
of coordination that are based on customary practice are slowly transformed 
into systems based on political procedures.

Now, a point of contention15 is this: Whom do we take to be the subjects 
that ought not to be subjected arbitrarily – humans or states? While humans 
are moral agents in their own right, states are evidently political constructs that 
have no intrinsic moral value in their own right. Their moral value, if they can be 
said to have any, is entirely made up from the moral value of its constituents. So 
how could it be bad for them if they were arbitrarily subjected? Without claiming 
to have solved the perplexities surrounding the collective agency of citizens, 
and which kind of organisation is required for this, I argue that the fact that 
international political agency is primarily exercised through states is significant 
for devising a scheme for how persons cooperate globally. Two main problems 
are to be mentioned here: treating states as if they were perfectly representative 
of their constituents is problematic because it is not clear how they can possibly 
bridge the bureaucratic distance between their diplomatic representatives and 
their constituents. The other problem is that many states do not even want to 
be representative of their constituents: they are undemocratic. I do not sub-
scribe to any view that mirrors the moral value of persons and states. Societies 
are owed respect only in virtue of their citizens and they have no transcendent 
moral value beyond that. The respect societies are owed refers to their political 
project that realises a common interpretation of justice. In this sense, then, I 
understand states to be capable of being meaningful representatives of their 
citizens: they do more than simply realise duties impartially; they interpret and 
specify those duties. Naturally, this argument only holds under the circumstance 
that individuals participate in their political society in some meaningful way. It is 
a difficult question what this would mean in practice, for example in terms of a 
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CRITICAL REVIEW OF INTERNATIONAL SOCIAL AND POLITICAL PHILOSOPHY   17

threshold. Surely, it has to be shown that individuals somehow are the ultimate 
subjects of legitimation of the decision-making process. I do not want to exclude 
the possibility that political societies that are not liberal parliamentary democ-
racies can allow meaningful participation. However, some form of democratic 
participation seems to be a sine qua non.16

If it is plausible to understand states as legitimate agents in international 
justice, relations between states ought to conform to an egalitarian distribution 
of political power and the absence of the permanent threat of subjection. As 
I sketched above, Viehoff (2014) describes the ideal of democratic equality as 
having equal control over (institutional) relationships. But what does it mean to 
have equal control? Philip Pettit (2008) distinguishes three models of democratic 
control.17 The first model explicates the idea that people have causal influence 
on government. He argues that this model is not demanding enough as a model 
of democratic control. The second model explicates the idea that people have 
intentional direction over government. This model is too demanding. The third 
conception is an institutional conception that explicates the idea that persons 
have institutional control. This idea comes in two interpretations: one orients 
itself on the ideal of a market, and the other, favoured by Pettit, orients itself on 
the ideal of a community of condominium owners. The condominium model 
stresses ‘tracking the constraints imposed by publicly accepted reasons’ (Pettit, 
2008, p. 49) instead of maximising the satisfaction of preferences. It follows the 
idea of an assembly of apartment owners in a building who select a committee 
responsible for regulating everyone’s business, but according to the ‘terms of 
reference endorsed by the members as a whole’ (Pettit, 2008, p. 52). The terms of 
reference for the elected committee are, according to Pettit, to promote certain 
goals that are important to all, to abstain from pursuing goals unrelated to the 
condominiums, and with treating all apartment owners more or less equally. This 
seems to be a fitting model for an international authority for international crim-
inal law: for example, the international criminal court already holds assemblies 
for representatives of states, in which the aims and the procedures of the ICC 
are discussed and voted on.18 The goal of the committee is to realise impunity 
for massive human rights violations, and to do so by establishing a system of 
prosecution and punishment, but not to legislate or police beyond that aim; 
and it should do so by treating each of the subjects to this authority equally. 
This could be in the form of provisions that ‘force the committee to record its 
proposals, give members a right to object, and time to object’ (Pettit, 2008, p. 53).

In contrast to the gap-filling account, such an institutionalisation is neither 
permissive nor competitive. It does not permit states to prosecute and punish, 
but compels either state or international court to prosecute. It is not competitive 
because it designates one institution that has the judicial authority – the inter-
national institution – which in turn has authority to distribute judicial author-
ity to national courts. Both of these features eliminate the meta-coordination 
problems I discussed earlier. It may or may not be remedial: that depends on 
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18   L. K. MÜLLER

whether national courts are given primary jurisdiction with the possibility of 
appeal at the international authority; or whether all international crimes are 
primarily under international jurisdiction. Pragmatic considerations – the sheer 
number of cases and the potential for massive backlog – speak in favour of an 
institution that works remedially. But this, too, ought to be a matter for decision 
in a common political framework.

Conclusion

I have argued that instead of national courts enforcing international criminal law 
under the principle of universal jurisdiction, an international court with global 
reach has the specific kind of legitimate authority needed to punish individuals 
from other states.19 The justification for UJ that I examined in this article is inca-
pable of presenting a principled argument by what authority one state rather 
than another may coerce agents. It fails to take into account that one important 
role that institutions play concerns their capacity to provide procedures that deal 
with different interpretations about what criminal justice requires. International 
courts do not merely realise predetermined aims, but they provide structures 
that specify and help determine those aims in further detail. Subjects liable to 
the coercive jurisdiction of courts ought to have equal control over them. This 
conclusion, one may argue, is very well in theory, but how does it fare in the real 
world? Don’t the problems I pointed out in relation to UJ apply in much of the 
same way to an international criminal court as I sketch it above?20 In particular, 
the problem of selective prosecution, a charge often (and legitimately) pressed 
against the International Criminal Court minimises the egalitarian potential of 
international criminal law institutions. But I don’t think that the two criticisms are 
comparable in that sense. While it is certainly true that the current prosecutorial 
practice of the ICC is unjust (but from the point of view of the Prosecutor also 
possibly unavoidable, given the current international power imbalances), those 
that are prosecuted are in general parties to the institution defining the criminal 
justice that applies to them. And in those cases in which they are not – when the 
Security Council refers non-members’ situations to the ICC – it is at least open to 
them to join the ICC and hence participate. This marks the difference between 
the ICC and a system of UJ exercised by national courts. Those who refuse to join 
and accept the ICC’s jurisdictional authority while at the same time also refusing 
to prosecute domestically cannot legitimately complain about having ‘foreign’ 
criminal justice imposed on them.

Notes

1.  I do not discuss theories that base UJ on the idea that some crimes are so heinous 
that they ‘shock the conscience of humanity’ or harm humanity, and are therefore 
to be criminally prosecuted, because I do not think they are ultimately plausible. 
For convincing criticisms of these theories, see for example Renzo, 2010; who 
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CRITICAL REVIEW OF INTERNATIONAL SOCIAL AND POLITICAL PHILOSOPHY   19

argues that Larry May’s justification for international criminal prosecution – the 
international harm principle – is neither convincing on a consequentialist nor on 
a non-consequentialist reading. On a non-consequentialist reading, Renzo argues 
that May is unable to show what crimes against humanity consist in, and that 
they are necessarily group-based. The consequentialist reading also fails because 
there are cases in which non-group-based crimes threaten to harm international 
peace and security. See also Song (2015).

2.  I thank an anonymous reviewer for pointing out that as matter of positive law, 
civil universal jurisdiction may also be possible.

3.  The three features with which I identify the enforcement gap-filling are not 
exhaustive of the account, but they are the ones that highlight what is distinctive 
of Song’s approach to UJ. Many thanks to Jiewuh Song for pointing this out.

4.  David Luban argues that the jurisdiction that is implicit in the concept of 
‘crimes against humanity’ is vigilante jurisdiction, not universal or international 
jurisdiction (Luban, 2004, p. 140). He suggests that the reason why vigilante justice 
is considered monstruous is because vigilantes ‘cannot be trusted to determine 
who is guilty and who is not, nor to moderate their punishments to fit the crime’ 
(Luban, 2004, p. 141). For that reason, Luban thinks that for international criminal 
law to be legitimate, it is sufficient when trials are conducted by the highest 
standards of natural (procedural) justice. My view in this section is that even 
if vigilantes could be trusted to determine guilt and to mete out adequate 
punishment there is still a problem with vigilante justice; a problem that goes 
back to disagreement about punishment.

5.  Take the example of sexual violence, a crime that has long not been recognised as 
a violent crime It has been first mentioned in the Geneva conventions from 1949, 
but rather than classifying it as an act of violent crime, it has been classified as an 
assault on honour. Only during the ICTY tenure has rape been recognised as a 
war crime, detailing the instances of what constitutes sexual violence, including 
the formerly ignored sexual mutilation or forced nudity.

6.  Take the example of the Erdemovic case at the ICTY. Drazen Erdemovic pleaded 
guilty for crimes against humanity, but cited physical and moral duress stemming 
from his military superiors. In the different legal systems, there are different 
provisions of how to deal with duress. According to Gur-Arye and Harel (Gur-
Arye & Harel, forthcoming), most common law jurisdictions do not accept duress 
as a complete excuse when the defendant kills innocents in order to save his 
own life. Civil law jurisdiction however do regard duress as a complete excuse in 
such cases. The Appeal Chamber of the ICTY ruled that duress is not a complete 
excuse. See a summary of the case here http://www.icty.org/x/cases/erdemovic/
tjug/en/961129_Erdemovic_summary_en.pdf.

7.  Consider the example of the introduction of evidence. In civil law, all evidence 
and witnesses will have to be introduced before the trial actually begins. The 
reason for this provision is that there are no surprise witnesses or evidences 
during the trial; this way, counsels cannot just introduce new evidence without 
giving the defendants enough time to review the evidence. The disadvantage 
is that if new evidence is discovered during the trial, even if it is crucial, there is 
almost no chance that either of the parties can use it for their position. In anglo 
saxon law, however, new witnesses and evidence can be introduced during the 
trial. The advantage is obviously that once new evidence turns up during the trial, 
it can be considered for the case. The disadvantage is that the opposing party 
has no preparation time. Another example is the role of the judge during the 
trial. In the civil law tradition, the judge has a more prominent role: he frequently 
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questions witnesses for example. In contrast to that, the common law tradition 
is characterised by cross examination by the legal counsels.

8.  During the preliminary negotiations to establish the Nuremberg Tribunal, the 
different systems were a constant source of misunderstanding and disagreement 
between on the one side Russia and France, who are accustomed to the civil law 
system, and the United Kingdom and the United States, both using the common 
law system.

9.  An anonymous reviewer has pointed out that many might share the intuition 
that ‘justice delayed is justice denied’, and under some circumstances, this might 
make a compelling case for going ahead with UJ even though it will mean that 
one state simply opposed its reasonable conception of criminal justice. I tend to 
agree with this comment and under certain conditions – so where such a court 
is not yet established or where it has a major backlog of cases, because of a lack 
of funding and personnel – national courts may be permitted to exercise UJ. To 
alleviate the problems that come with competitive punishment, a case allocation 
mechanism and a review mechanism for the trials by an international judicial 
authority may be helpful.

10.  See for example this case: https://www.nytimes.com/2016/02/19/world/africa/
south-africa-nokuthula-simelane-trc.html?mcubz=1&_r.

11.  The term and the idea of calling UJ a mechanism of ‘rough justice’ was suggested 
to me by Fabio Wolkenstein.

12.  This is in fact so in the case of domestic prosecution and punishment, because 
national courts are embedded in the national political structure.

13.  In advance, I want to be clear what I am not claiming though: by invoking the 
concept of democratic control, I do not mean to argue for any kind of politicised 
trial or that judges should be political activists. The procedures in which they play 
a role – the trials – are designed to guarantee the highest degree of impartiality 
regarding their way of reconstructing crimes and determining guilt.

14.  This challenge was pointed out to me by an anonymous reviewer.
15.  I thank an anonymous reviewer for pressing me to clarify this point.
16.  Many thanks to Jiewuh Song for pressing me on this point.
17.  To be sure, this model of equality as equal control is distinct from the idea of 

autonomy, individual or collective, and can sometimes be in tension with it. The 
idea of equal control does imply that the autonomy of states – understood as 
the freedom to act – can be diminished, namely exactly when others make a 
collective decision that the individual state then has to accept. A straightforward 
illustration is majority voting. The fact that the votes are distributed equally does 
not guard those states in the minority from having to act on or comply with 
the majority decision, and thereby having to act against their judgement or 
interest. This is how a state’s freedom or autonomy is restricted by equality as 
equal control.

18.  I do not think that the institutionalisation of meta-coordination has to be in 
the form of the current ICC. A representative commission working out the rules 
and procedures for international criminal law, combined with a ‘last resort’ court 
before which contentious cases could be brought and determined consistent or 
not with those rules and procedures is also conceivable. For more information 
about the state assemblies, see the website of the ICC, https://asp.icc-cpi.int/
en_menus/asp/Pages/asp_home.aspx.

19.  A proposal by Gur-Arye and Harel (Gur-Arye & Harel, forthcoming) points in the 
same direction as my argument, but in the end they fail to give a convincing 
argument for their view that ICL is only justified when it is administered by either 
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international institutions or domestic courts that act as if they were international 
institutions. Their view is that ‘the judgement that an act is a wrong against the 
international community must be made by the international community (given 
that no state can make authoritative determinations that bind other states or 
the entire international community)’. When they make their case for what they 
call ‘robust internationalism’, they base their argument on the idea that only 
international institutions can embody the expressive function of international 
criminal law. I think that they are confusing two points here: the first is that 
punishment by definition has an expressive dimension. The second point is that 
there is disagreement about the sets of rules that ought to govern the international 
practice of punishment. They think that the problem is that punishments that 
are subject to potential disagreement fail to convey that expressive dimension. 
But that is beside the point: it is not the expressive dimension that suffers, but 
the idea that institutions that exercise coercion over their subject should be in 
the hands of these subjects.

20.  I thank Rainer Forst for pressing this point.
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